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Order 2000-9-14
oF The UNITED STATES OF AMERICA
‘}#‘ “ DEPARTMENT OF TRANSPORTATION
OFFICE OF THE SECRETARY
WASHINGTON, D.C. .
ﬁ? Served: September 18, 2000
Harps ov '
Issued by the Department of Transpertation
on the 1l4th day of September, 2000
i
Joint Application of
NORTHWEST AIRLINES, INC. snd Docket OST-2000-7617~ &

JAPAN AIRLINES, CO., LTD.

for statements of anthorization under i4 CFR
Part 212 (reciprocal 1.8.-Japan all-cargo code
sharing/blocked space)

ORDER
SUMMARY

By this order, we have decided to grant authority to Northwest Airlines and Japan Airlines {JAL)
to provide code-share and blocked-space service on their respective all-cargo services between
any point or poinis in the United States and any point or points in Japan via intermediate points
The authority is granted for an indefinite duration.

BACKGROUND

O January 30, 1998, the United States and Japan agread to authorize various new services
between the Enited States and Japan (1998 Agreement). 1 Among other things, the 199§
Agreement provides that the 1.8, and Japanese designated airlines may code share with each
other in the U.S.- Japan market. In addition, "incumbent” carriers may operate services between
any points in the United States and any points in Japan, and beyond. Under the terms of the
1998 Agreement, Northwest and FAL are both "ingumbent" carriers.

APPLICATION

[ The agreement reached in January formally became effective by an exchange of notes dated April 20, .
1993, 4



Northwest and JAL joinily request statements of authorization to enable them to operate
reciprocal cede share and block spaec services on their all-cargo flights between the Uniled

$tates and Japan via intermediate points. 2 The carriers furiher request that the anthority be
granted tor an indeimic duration,

In support of their application, Lthe Joint Applicants slate that their proposed code-share authority
15 consistent with the LS. -Japan aviation agrecmenl; that the Department had previously
approved a similar all-cargo code-share amangement botwoen Northwest and another Japanesc
carrier but that the carmriers have now decided to terminate that agreement; # and that the

I orthwest-JAL arrangement is consistent with the public interest because it will promote
competition by increasing their joint frequencies, promoting more cllicient use ol (heir capacity
and providing morc oplions lor shippers.

RESFONSIVE PLEADINGS

Polar Air Carge filed an answer to the joint application of Northwest and JAL., The applicants
and United Parcel Serviee {UPS) filed replies. The applicants, Polar, and United Air Lines filed
responses. 4

Polar staies that the code-share agrecinent should be denied because it is harmlul to competition
since Northwest and TAT, dmmmu, the U5 -Japan freight market and they both serve Tokyo's
Narita Airport, the most important Japanese gateway. Polar states 1hat Narita is a slol restricted
airport where the applicants hold numereus slots while Polar holds 1oo few 1o compete against
larger carriers. In addition, il states that lapan is not an open-entry country and that the proposed
arrangement (hus raises similar concerns (0 those the Department found in other countries where
it Jetenmined market forces eould not prevent such code-share arrangements rom foreclosing
compelilion. Polar also states that the arrangement will not provide significant pubtic benefits
since the Joint Applicants operate overlapping services. Lastly, if the Department should
approve this arrangement, Polar argues that the Department should impose conditions (o protect
competition, including a requirement that Northwest and JAL transfer peak-hour slots at Narita
t0 cnable other carriers, including Polar, to offer competitive freight service.

The Jeint Applicants state that their code-share proposal is consistent wilh the recently amended
L.8.-Japan aviation agreement that liberalived the aviation regime and introduced code-share
cooperation 1o sccure carricr cfficiencies and consumer benetits, They stale that several similar
code-share arrangements have been approved without controversy and that Northwest and JAL
will continue to compete with each other. "The Joint Applicants state that the T8 -Narita cargo

2 Balh Northwest and JALL hold the necessary underlying authority to provide this code-share service
between the United States and Japan, Northwest holds certifivae authority by Order 98-6-22, and JAL
holds parmit authority by Order 98-1-17.

3 See Joint Statement of Authorization {Decernber 18, 1998, corrected January 26, 1099 that approved a
eode-share agresment between Northwest and Nippon Carpo Airlines. By a letter dated July 6, 2000, the
carriers advised the Department that they plan (o ferminate their arrangement, effeetive Aupgnst 31, 2000
4 Al the replics and responses were sccompanied by maotions for leave to file otherwise unauthorized
documents. In the interest of a complete record, we will grant the motions.



markel is very competitive with seven carriers providing all-cargo service. [asily, the Joint
Applicants states that thev do not hold an excessive number of all-carge slots compared Lo Polar,
wlich is g new entrant,

Polar responds that Lthe Joint Applicants did not demonsirate any significant public benciits to
offset the competitive coneetns of their arrangement. Il states that the public would be better
served by cotnpetitive service by other cartiers instead of enhancing the dominant market
positions of Lthe Joint Applicants.

L'PS stales that it does not opposc the Northwest-JAL arrangement. It comments. however, that
the Department should scoure additional all-cargo access lor 1.8, carriers at Natila, especially
for carriers, such as UPS. (hat have not been awarded many siots. It further states that il the
Departinent reviews the curvent allocation of slots, it should review the slot allocations 1o all
carriers to determine how the siots should be redistribuced.

Linited Lakes no position on the Northwest-TAL code-share arrangement. 1t docs, however,
oppase UPS’ suggestion that the Department should reallocate Narita slots, which it argucs is
bevond the scope of this procecding.

DECISION

We have decided Lo prant the application of Northwest and JAL 1o engage in reciprocal code-
share scrvice [or Lheir all-carpo operations between the United States and Japun via intermediate
points. We will grant this authority for an indefinite term, subject to our standard conditions.

The Department regulates code-share arrangements under Part 212 ol its regulations. Tnder
these rulcs, the Department will issue a statement of aulhorization to the extent consistent with
the applicant's undetlying ¢conomic authority, if the proposed arrangement is in the public
interest. [n determining the public interest, we consider amony ather things, the extent to which
the authority requested is consistent with the applicable avialion agreement and the henefits 1o
the U.5. passengers and shippers under the proposed arrangement.

Upon consideration of all ihe factors in this case, we find that the proposed Northwest-JAL code-
share scrvices meel these standards and arc in the public interest.

The 1998 Agreement liberalized our aviauon relations with fapan to, among other things,
expressly permit code-share service [or the first time in the U.%.-Japan market. A number of
carriers have taken advantage of these new rights and enlered into code-share arrangements (o
reap the henefits of this now regime. 8 The proposed Northwest-TAL services are consistent with
the 1998 Agrccmenl and will ensure the greater use of these valuable opportunities.,

Furthermore, we find that the proposed services will provide important service benefits 1o
shippers. The record affirmatively shows that the Northwest-1 Al arrangement, in addition to

3 These inelude United Air Eines and All Nippon Airways, Amcrican Airlines and JAL, Northwest and
Nippon Cargo Airlines and UPS and Nippon Carge Airlines.



maximizing use of our bilatoral rights. will offer shippers enhanced public bencits in the furm of
mure thorough schedule coverage, faster transit times, and greater protection from service
faifure. 8

We have reviewed the arguments offered by Polar against approval but have not found them
persuasive. Polar essentially points te the combingd number of weekly slots held by the joint
applicants at T'okyo's Narita Airport as evidence that the cartiers could exercise market
domrinance, and it asserts that approval of their coda-share request accordingly would produce
anlicompetitive results. Polar also cites certain past Department cases involving alliunces or
code sharing (American Alrlines-British Alrways and American Alriines-1A CA) where we
vorced cerlain competitive concerns, and il urgues that those cases call [or disapproval here, or at
least for the imposition of protective eondilions on any approval,

While a competitive analysis is certainly germane to consideration of the Northwest-TAL
request, the basis for Polur's anaiysis is too narrow, overlooking certain other clements that we
regard as more instructive in the eireumstances presented. or example, the record indicates that
seven freighler operators currently provide service in the ULS.-Narita caroo market, Also, based
on the Department's T-1(0 data for the year ended September 1999, Northwest and JAL had a
combined market share in the U.S.-Japan cargo market of only 37 percent. This compares with
market shares of nearly 13 percent for 'edEx, 9.5 percent for NC A, % percent tor United, and
nearly 8 percent for UPS, thereby showing u significant competitive presence of other carriers in
the market. Iinally, we note that the Department of Justice, which specifical ly¥ revicwed the
proposed Morthwest-JAL transaction on competition grounds, clected nat to challenge ar delay

i’ Against this background. we do not find a basis cither o disapprove or condition the joint
Northwest-JAL application, %

ACCORDINGLY,

I. We grant Northwest Airlines a statement of authorization to display Japan Airlines’ “I1."
designator code on all-cargo flights operated by Northwest Airlines between a point or points in
the United States and a point or points in Japun via an intermediate point or points in third
couniries,

2. We grant Japan Airlines a slatement of authorization to display Northwest Airlines’ "N W™

designator code on all-cargo flights operated by Japan Air Lines between a point or points in the
Uniled Sttes and a point oy points in Japan via an intermediate point of points in third countrics:

7 Polar in it competitive analysis also cited statements we had made in Order 99-3-2 about the absence af
completely open skics in the 135 - lapan market as a factor justifyying the impasition of certain protective
conditions. [lowever, by Order 99-8-14, we reexamined market conditions and determined that they did
0ot warrant these conditions.

8 Since we have decided not to impose any special conditions regarding slot aflocation as requested by
Polar, the concerns of UPS and United arc now mawot.



3. The guthority granted in ordering parapraphs 1 and 2 is ¢l¥ective immediately and will remain
in efftel indefinitely, subject to the attached conditions;

4. We may amend, modify, or revoke the authority granied by this arder ar any Line in our
discretion without notice or hearing,

3. We grant the motions of Northwest Airlines and JTapan Airlines, Polar Air Cargo, United
Parcel Service and United Air Lines for leave 1o file otherwise unauthorized documents;

6. We will serve this arder on Northwest Airlines, Japan Airlines, Polar Air Cargo, Linited
Parcel Service, United Aar Lines, the Ambassador ol Japan in Washington, D.C.; the U8,
Department of Staic ({fice of Aviation Negoliations); and the Federal Aviation Administration
(AFS-2200.

By

SUSAN MCDERMOTT
Deputy Assistant Secretary for
Aviation and International Attairs

(SEAL}



Conditions
The statements of authorizatien granted to Morthwest and Japan Airlines ave subject to the following conditions:

(a) The staicments of authorization will remain in cffect as lung as {i) Northwest Airlites and Japan Airtines
continge o hold the necessary wnderlying authority to openite the code-share services al issue, and (i) the code-

share wereement providing for the code-share operations remains in cifect, |

(b} Mowthwest Airlines and/or Japan Alrlines wnst nelity the Department ne later than 30 days before they besin
HnY new code-share service ander the code-share services authorized here, Such notice shall identify the marketis)
i be served, which carrier will be vperating the aircraft in lhe code-stire market added, and the date on which the
service will begin, Such notices should he filed in Dacket OST-2HH-7617.

{c} Northwest Airtines andior Japan Airlines must protopely natity the Department if the code-share dEraeimenl
providing for the code-share operations is no lenger effective or il the carriers decide (o vease operating all vra

portion of the approved code-share services,.2 Such natices should be filed in Docket OS1-2000-761 7.

{d} The code-sharing aperations conducted under this anthorty musl comply wilh the Department’s regularions
vonceming code-share arrangements, Notwithstanding any provisions i the contract b lween the carigrs, our
approval here i expressly conditioned upon the requirements that the subjuet fareign air ranspurtation be sold in the
namte ol the cander holding out such scrvice in computer regervation s¥slens and elsewhere; ang that the sarricr
sellig such transpoctution (ie, the carrier shown on the waybill) accept responsibility Tor the entircty of the cods
shire jouriey For all ebligations established in its contract af cartiage with the shipper. Iuethur, the operating carrier
shall not permit the code ol its T8, air camicer code-sharing parmner Lo be carricd on any {light that enlers, deparms or
transits the airspace ot any area for whose airspace the Federal Avialion Adiministration s issued a Llight
proflibiton.

{e} The authorily granted 1o Gperate to thind countries is subject 9 1he vondition Lhat any service provided shall be
congistent with all applicable agreements berween the Uniled States amd Yapan, and all agreements with other foreign
countrics involved. Furthammere, {2) nothing in the award of 1his blanket statemient of authorization should he
construed as conlumring upon Northwest rights (including eode-share, fifth-Ireedom infermediate and:vr beyond
rights) to serve murkets where ULS. carrier rights are limited unless Nortiwest notifies us of its intent rm serve such
market and unless and until the Department lis completed Any necessary carrier selection praceduves o determing

which camien(s) should be authorized 0 exervise such righls; 3 and {b) should there b u request by any carrier 1o
use the limited-entry roule rights that arc included in Northwest's authority by virtme of the blankef statemnent of
authorization granted here, bt that are not then being used by Northwest, the halding of sach authoriby will not be
vonsidered ag providing any prefercnce for Northwest in a competitive carrier selection proceeding to determine
which carrier(s) should be entitled to use the authority at issue,

{1} The authority granied here is specifically conditioned so that neither Norlhwest Airlines qor Japan Alrlioes shall
give any force or cifeet to any contraclual provisions between themselves that are contrary 1o these conditions,

I We nole that the cade-share a grevment as submimed did not include provisivns regarding exclusive dealings
between the code-share parmies. Should the parties subscquently decide e amend their codu-sharc agreamen Lo
include umy pravision relating 1o an cxelusive armngement betwesi the partics, that amensded lampguage must Lirst be
submitled far consideration by the Departnient,

2 Ye expect this notification to be recaived within 1) days of such non-cffectivencss or of sych devision.

3 The notice refereneed in condition (b) ubove may ba used fur this notification.



